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become his qualified property, and absolutely his so long as they do not escape. 
But if he permits them to go he can not follow them." Bristol v. E. L. A. 
Society, 52 Hun 161, 5 N. Y. Supp. 131, cited in the principal case. To the 
same effect are 7. G. Wilson v. Rousseau, 4 How. 646, 673 ; Gayler v. Wilder, 10 
How. 477; Morton v. N. Y. Eye Infirmary, 5 Blatch. 116; Dudley v. May hew, 
3 Comstock (N. Y.) 9; Comstock v. White, 18 How. Prac. (N. Y.). 421. It 
was undoubtedly the purpose of the patent statutes to rectify this condition 
of the common law and it is quite probable that Stein might have patented 
his idea had it been new and original with him even though it did not re- 
quire physical devices for carrying it out. For a discussion of this point 
see 15 Mich. L,. Rev. 660. 

Raimoads — Injury Caused by Fire to Municipal Fireman. — A public 
statute made a railroad liable for damages to person or property from fires 
set by its locomotives. Plaintiff, a city fireman, was injured in an attempt to 
extinguish a fire on X's property caused by defendant railroad. Held, that 
the act did not apply to the fireman, but only to those so situated that as to 
them the operation of the road constituted an extra fire hazard, and the rail- 
road company violated no duty owed the fireman. Clark v. Boston &■ M. R. 
R. (N. H. 1917), 101 Atl. 795. 

The statute does not apply in the case of property of a third person in the 
railroad's charge, but applies only to property in the control of others along 
its line. Welch et al. v. Concord R. R., 68 N. H. 206, 44 Atl. 304 ; Bassett v. 
Conn. River R. Co., 14s Mass. 129. At common law a fireman injured 
through defects in the property is not entitled to recover, as he is considered 
a licensee, and the owner owes him no active duty. Kelly v. Henry Muhs 
Co., 71 N. J. L. 358; Gibson v. Leonard, 143 111. 182, 32 N. E. 182. The 
proprietor must refrain from wilful or affirmative acts which are injurious. 
hunt v. Post Printing & Publishing Co., 48 Col. 316, no Pac. 203; Wood- 
ruff v. Bowen, 136 Ind. 431, 34 N. E. 1113. Where a fireman called to put 
out a fire caused by an explosion resulting from defendant's locomotive neg- 
ligently "kicking" one of its cars, was injured by subsequent explosions, 
it was held that he could recover, such a situation being within the rule 
that a licensee has the right to require the proprietor to so conduct himself 
as not to injure another through his active negligence, for the subsequent 
explosion was a part of a series of events set in motion by the original act 
of the company. Houston Belt, &c. R. Co. v. O'Leary (Tex. Civ. App. 1911), 
136 S. W. 601; Barnett v. Atlantic City Electric Co., 87 N. J. L. 2Q, 93 Atl. 
108. The plaintiff could not recover in the instant case for his injury. He 
assumed the risk. His attempt to extinguish the fire, and not the company's 
negligence, was the proximate cause of his injury. Scale v. Gulf C. & S. F. 
Ry. Co., 65 Tex. 274. 

Specific Performance— Contract to Devise— Hardship on Innocent 
Third Parties.— On a promise to the plaintiffs' father that they should suc- 
ceed to the promisor's property, the plaintiffs, when children, went to live 
with him. He was then childless, but thirty years later had a child by a 
second wife. To the wife and child, who knew nothing of the agreement, 
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he conveyed the bulk of his property upon which the plaintiffs now seek to 
impose a constructive trust. Held, that specific performance should be de- 
nied. Sargent et al. v. Corey et al. (Cal. Dist. Ct. of App., 1917), 166 Pac. 
1021. 

Owens v. McNally (1896), 113 Cal. 444, 45 Pac. 710, 33 L. R- A. 369, 
seems here for the first time to have been followed in its basic principle — 
the protection of the innocent widow of the defaulting promisor. Stewart 
v. Smith (1907), 6 Cal. App. 152, 161, 91 Pac. 667, 671; 2 Mich. L. Rev. 
235. Its doctrine appears even to have been broadened, in spite of the court's 
reasoning to the contrary, inasmuch as in the earlier case the court said the 
plaintiff had redress in a court of law. Here no such alternative is suggested 
by the court and the nature of the case makes the recovery of any but 
nominal damages improbable. Facts giving rise to the same question seem 
to be found in only one other case, Dillon v. Gray (1912), 87 Kan. 129, 123 
Pac. 878. There Owens v. McNally was treated with respect, as it uni- 
formly is, but the promisor's wife, though innocent, was not protected, be- 
cause viewing the extraneous circumstances of the case, the judge thought 
the enforcement of the contract would not be "inequitable." The difficulty in 
finding any valid test for regulating the court's discretion in preventing hard- 
ship to third parties is not new, nor are the California decisions unsupport- 
able by dicta. Gall v. Gall, 64 Hun. 600, 19 N. Y. Supp. 332; Pomeroy, Spe- 
cific Performance of Contracts (1879), § 181, citing Thomas v. Bering, 1 
Keen 729; Curran v. Holyoke Water Co., 116 Mass. 90. The plaintiffs' sug- 
gestion that the corpus be divided equally between the equally virtuous parties 
is refreshing, even though respect for the terms of the original contract for- 
bade its adoption. 

Telegraphs and Telephones — Duty to Furnish Chance. — Plaintiff sued 
for damages resulting from a delay in the transmission of a message. The 
telegraph operator refused to accept the same because he could not change 
a five dollar bill tendered him by the plaintiff. Held, that a telegraph company 
must be prepared to furnish change to a reasonable amount to a person desir- 
ing to send a telegram, the reasonableness with reference to the amount, time, 
and place to be judicially determined. Dale v. Western Union Telegraph 
Co., 166 N. Y. Supp. 740. 

The principal case cites no cases directly in point relating to telegraph 
companies and diligent search has revealed none; it was, however, thought 
that the case was governed by those principles relating to the duties of a 
public service corporation, analogous in this respect to a common carrier. 
The general rule is that a passenger, particularly one on a street car, is not 
bound to tender the exact fare, the courts differing only as to what is a 
reasonable sum out of which the company may be required to make change. 
Muldowney v. Pittsburg & B. Traction Co., 8 Pa. Super. Ct. 335 ; Gillespie v. 
Brooklyn Heights R. Co., 178 N. Y. 347 ; Wynn v. Georgia R. & Electric Co., 
6 Ga. App. 77; 64 S. E. 278; Funderburg v. Augusta & Aiken Ry. Co., 81 
S. C. 141, 61 S. E. 1075; Barrett v. Market St. Ry. Co., 81 Cal. 296, 6 L. 
R. A. 336; Barker v. Central Park N. & E. River Co., 151 N. Y. 237, 35 



